This Article retraces some of the historic initiatives that have sought to establish a permanent international criminal court and focuses on the contemporary experience of the Commission of Experts Established Pursuant to Security Council Resolution 780 and the International Criminal Tribunal for the Former Yugoslavia. More particularly, it reflects upon the problems of investigating and prosecuting violations of international humanitarian law, and the interaction between pursuing an international criminal justice goal and political settlements of international disputes.
INTRODUCTION
Since the end of World War I, the world community has sought to establish a permanent international criminal court, but that noble goal has yet to be realized. Instead, ad hoc tribunals have been established for a specific purpose and for a limited period of time.' These experiences, however, have paved the road for the establishment of a permanent system of international criminal justice. Following the unfulfilled efforts of World War I, the International Military Tribunal at Nuremberg (IMT),2 and the International Military Tribunal for the Far East at Tokyo (IMTFE), ' were established in 1945 and 1946 respectively. Then, in 1993, the U.N. Security Council established the International Criminal Tribunal for the Former Yugoslavia (ICTFY), which was followed by the International Criminal Tribunal for Rwanda (ICTR) . 4 The ultimate result of all these initiatives should lead to the establishment of a permanent international criminal court, but that goal has yet to be attained. This Article retraces some of these historic initiatives and focuses on the contemporary experience of the Commission of Experts Established Pursuant to Security Council Resolution 780 and the ICTFY. More particularly, it reflects upon the problems of investigating and prosecuting Secretary-General] . The Security Council adopted the Secretary-General's draft of the statute without change in Resolution 827. S.C. Res. 827, U.N. SCOR, 3217th mtg., U.N. Doc. S/RES/827 (1993) .
With respect to Rwanda, the Security Council first established a commission of experts to investigate violations in that civil war. S.C. Res. 935, U.N. SCOR, 49th Sess., 3400th mtg. at 1, U.N. Doc. S/ Res/935 (1994) . Based on that commission's work, the Security Council established a tribunal for Rwanda which has ties to the ICTFY. S.C. Res. 955, U.N. SCOR, 49th Sess., 3453d mtg. at 1, U.N. Doc. S/Res/955 (1994) (adopting and annexing the tribunal statute).
violations of international humanitarian law, and the interaction between pursuing an international criminal justice goal and political settlements of international disputes. 5 
I. HISTORICAL PRECEDENTS
In 1919, Article 227 of the Treaty of Versailles 6 purported to create an ad hoc international criminal tribunal to prosecute Kaiser Wilhelm II for the "supreme offence" against peace. 7 Articles 228 and 229 of the Treaty also provided that the victorious Allies would prosecute German war criminals.' For political reasons, however, neither treaty mandate was enforced. The Kaiser sought refuge in the Netherlands and the Allies never pursued a request for his extradition. 9 Additionally, the victorious Allies allowed Germany to prosecute a limited number of war criminals before its Supreme Court sitting in Leipzig, 1 " in order to avoid further alienating the Germans.
Prior to the signing of the Treaty of Versailles, the Allies established an investigative body called the Commission on the Responsibilities of the Authors of War and on Enforcement of Penalties at the Preliminary Peace Conference (the "Commission"). 1 1 There were, however, no institutional links between the investigative Commission and the judicial bodies subsequently established by the Treaty of Versailles. Consequently, the findings of the Commission were neither binding nor con- The charges were to be brought against Turkish military and political officials for the mass killing of Armenians in 1915.17 These charges were also based on the authority of the Treaty of Svres of 192018 between the Allies and Turkey, which provided for Turkey's surrender of accused persons to be tried for war crimes and presumably for "crimes against the laws of humanity." Political considerations, however, caused the Allies to change their mind. As a result, the provisions of the Treaty of Svres were never carried out, because the Treaty was never ratified. In 1923, it was replaced by the Treaty of Lausanne, 19 which did not mention prosecutions and in fact con-
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FORCEMENT OF PENALTIES, REPORT PRESENTED TO THE PRELIMINARY PEACE CONFERENCE, PAMPHLET No. 32 (1919) , reprinted in 14 AM. J. INT'L. L. 95 (1920) [hereinafter 1919 COMMISSION REPORT].
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Id. The maximum sentence imposed was three years, erasing any hope that this formal exercise could serve as a future deterrent to others. During these proceedings, the accused were cheered by crowds attending the trials and outside the courtrooms. The accused were transformed from war criminals to national heroes and martyrs of foreign oppression. Thus, what was intended to be a punitive action to deter such conduct in the future actually gave rise to nationalistic fervor.
14. Thus, the only inter-governmental, treaty-created investigative body was relegated, for no fault of its own, to a lesser role than that expected or intended. Regrettably, the absence of political will to support this institution further eroded its moral influence over governments to cooperate in the pursuit of alleged war criminals and to prosecute or extradite such persons. 3 1 Thus the two internationally established investigative bod- (1948) [hereinafter HISTORY OF THE UNWCC].
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29. Declaration of Four Nations on General Security (The Moscow Declaration), 9 DEP'T ST. BULL. 308 (1943) .
30. London Agreement, supra note 2, 82 U.N.T.S. 279, 59 Stat. 1544. 31. For example, the UNWCC had extensive evidence of crimes committed by the Italian military in Ethiopia, Libya, Yugoslavia, and Greece during the war. Overall, the UNWCC determined that 1286 accused Italians should be prosecuted by the Allies pursuant to Italy's surrender treaty. See 4 Bevans, 311 (1970); HISTORY OF THE UNWCC, supra note 28, at 511. The UNWCC had "dossiers" alleging violations such as the killing of innocent civilians and POWs, torture and mistreatment of prisoners, bombardments of hospitals, destruction of cultural property, and the use of poisonous gas. See CRIMES AGAINST HUMANrIY, supra note 14, at 85. The governments of Ethiopia, Yugoslavia, and Greece requested extradition of the war criminals pursuant to Article 35 of the instrument of surrender of Italy. The occupying forces of Italy, the United States, and the United Kingdom, denied their requests. Subsequently, in 1946, the Italian government also denied the requests. Id. at 227-28. At the time, fear of communism was pervasive ies, the 1919 Commission and the 1943 UNWCC, were not institutionally linked to the judicial bodies created by essentially the same powers. They were also compromised by political considerations when it suited the same powers that established them. With respect to the 1943 UNWCC, the United States wanted to control the IMT proceedings instead of allowing an international body with all of its attendant weaknesses to be in charge of such a delicate function as investigations. This was not, however, the case with the 1919 Commission, where French and U.K. military personnel were dominant and other European Allies were supportive. The 1919 Commission produced a significant amount of information whose value no one could deny. Unfortunately, the prosecutorial power was shifted by the Allies to the German Procurator General of the Imperial Tribunal in Leipzig. Thus, the merits of the 1919 Commission's investigative efforts were no longer relevant.
These historical precedents indicate that the investigations and prosecutions should not be conducted by separate bodies, particularly with respect to ad hoc institutions. If, however, the purpose of the investigation is independent of prosecution, either because prosecution is not impending, or because prosecution is intended to focus only on selected cases, then a separate investigative body is necessary. The need becomes particularly acute when an eventual prosecution is not likely to encompass the investigation of policies and patterns of violations in large scale victimization contexts. Thus, an independent body capable of working as a clearinghouse for government interchange, such as the 1943 UNWCC, and also capable of conducting its own investigation, as was the case with the 1919 Commission, is indeed an appropriate formula. But nothing of the sort ever developed.
Since tional criminal court and requested that an inter-sessional meeting be held in April 1995 to examine the draft and report to the 50th session in the Fall of 1995. Nevertheless, the political will of governments seems to be lacking thus far. 4 0 The argument remains that the world is too disparate and not ready for such a global institution operating outside the political control of governments, especially the permanent members of the Security Council. But world public opinion is, on this question, ahead of governments and demands an international system of criminal justice.
II. LEGAL TECHNIQUES IN ESTABLISHING AD HOC INTERNATIONAL CRIMINAL TRIBUNALS
In comparison, the ad hoc international criminal tribunals of yesterday and today have the same goal -that of dispensing justice and punishing war criminals. Earlier tribunals, however, had their genesis in vastly different instruments. In 1919, the parties involved in World War I established a tribunal by the Treaty of Versailles and, thus, with the presumed consent of all the parties, including those defeated. After World War II, the Four Major Allies collectively established the IMT by signing the London Agreement to which nineteen other states acceded. The Allies, however, imposed the IMT on the defeated powers without their presumed acquiescence. 4 ' General Douglas MacArthur, acting as the Supreme Commander for the Allied Powers, unilaterally created the IMTFE through a general military order. 4 2 There was, therefore, no treaty, nor participation in the institution-creating process by the 41. The IMT was presumed to be an international military tribunal but was similar to ordinary national criminal proceedings in Europe and the U.S.
42. Yet even though MacArthur, an American General, established the tribunal, the U.S. Supreme Court held that the tribunal was not a U.S. court. Rather, the [Vol. 18:1191 defeated party. The Tokyo tribunal, though modelled on the IMT, and appropriately called IMTFE, partook less than the IMT of the characteristics of ordinary criminal proceedings in most criminal justice systems of the world and more of a military commission or cour martiale. Between the establishment of the IMT and IMTFE, the occupying Allies in Germany established the basis for war crimes proceedings in their respective zones of occupation. In so doing, they relied on Control Council Law No. 10, whose legal authority was predicated on Germany's unconditional surrender. That surrender was presumed to have left the Allies, constituted as a "Control Council," as exercising sovereignty over Germany.
The establishment of the ICTFY followed yet another legal technique -a Security Council Resolution Pursuant to the Charter's Chapter VII authority.
The United Nations progressed gradually in this endeavor by first requiring the reporting of violations in Security Council Resolution 771. 4 1 Then, the Security Council established the Commission of Experts to investigate "grave breaches of the Geneva Conventions and other violations of international humanitarian law" in Resolution 780." This was followed by Security Council Resolution 808, 4 1 which called for the establishment of an ad hoc war crimes tribunal for the former Yugoslavia and required the Secretary-General to submit a report on "all aspects" of the matter within sixty days.' No institutional links, however, were established between the Commission and the eventual tribunal.
France was first to present to the Security Council an insightful and detailed report for the attainment of international Supreme Court maintained that the tribunal was merely created by an "agent of the Allied Powers." Hirota v. MacArthur, 338 U. S. 197, 198 (1948 criminal justice. 47 The report was prepared by a distinguished committee of jurists chaired by Procureur General Truche with Professor Alain Pellet, a member of the ILC, as Rapporteur. 4 " Italy followed with a draft containing important textual language relating to most of the essential elements of the eventual tribunal. 4 
52.
There is no official document number for this circulated, but unofficial document.
Council's authority to establish such a tribunal pursuant to Chapter VII. 5 3 The Mexican position echoes inter alia an earlier Brazilian and Chinese concern expressed during the debate on Resolution 808 that such an approach stretches the limits of interpretation of Chapter VII of the Charter. While this concern is valid, there is no other alternative for the establishment of a tribunal with binding authority over all parties concerned as well as over Member-States. But, such an ad hoc initiative must be validated by the establishment of a permanent international criminal court. Indeed, a permanent court will also validate the historic ad hoc precedents, which only then will be seen as building blocks in the making of this new international institution. Otherwise, they will remain tainted by their ad hoc nature.
The Corell-Tuerk-Thune draft was the most detailed and comprehensive text submitted to the United Nations. Unlike other proposals, which viewed the tribunal as being established by the Security Council pursuant to Chapter VII of the Charter, the CSCE Committee contemplates that the tribunal would be established by a multilateral Convention. This position is understandable because the CSCE, assuming that it would sponsor such a proposal, could only establish such a tribunal by means of a treaty. This has also been the ILC's position in the formulation of its various proposals since 1951.P4 All of the other proposals submitted to the United Nations in connection with the ad hoc Tribunal for the former Yugoslavia were based on the Security Council's authority under Chapter VII. In no other way could such a tribunal be mandated and its orders binding upon all other Member-States.
The process of drafting the Statute of such an ad hoc tribunal progressed through the Legal Office of the United Nations, at the hands of skillful legal technicians and with the wide-ranging input of government officials and individual experts. The result provided was one of high legal quality though necessarily influenced by the views of certain governments. 54. See supra note 40. 55. Paragraph 13 of the Secretary-General's Report lists the following countries as submitting suggestions regarding the tribunal's statute: Australia, Austria, Belgium, Brazil, Canada, Chile, China, Denmark, Egypt, Germany, Iran (Islamic Republic of), Ireland, Italy, Malaysia, Mexico, Netherlands, New Zealand, Pakistan, Portugal, Russian in part why the Secretary-General's report was adopted without change by Security Council Resolution 827.56
The Security Council, however, did not want to leave open the possibility for amendments and revisions out of fear of delaying the adoption of the statute. Thus, some important clarifications and refinements of the statute were not made, leaving up to the tribunal the eventual task of clarifying certain legal issues. One unresolved issue is the omission of Additional Protocols I and I17 to the 1949 Geneva Conventions 8 from Article 2 of the statute which restates the law of the 1949 Geneva Conventions. 59 The statute of the ICTFY is not without legal problems and lacunae, which hopefully the Tribunal's jurisprudence will resolve satisfactorily.
Perhaps the most crucial question is whether the competence of the ICTFY to prosecute violators of the substantive law contained in its statute can continue beyond the stage in which the conflict affects "peace and security." This is the basis for the sanctions power of the Security Council under Chapter VII. When that stage passes, however, with a peace agreement between the parties, will the ICTFY still be able to exercise its juris- diction? That is a question likely to arise, and it will probably require a decision of the International Court of Justice to determine whether the sanctions power of the Security Council under Chapter VII can survive the stage of peace after the threat of "peace and security" has passed. 6°I
II. ASSESSING THE PROCESSES OFJUSTICE
Governments, inter-governmental organizations, non-governmental organizations, and world public attention tend to equate the judicial process in the former Yugoslavia with the experience of the 1945 International Military Tribunal at Nuremberg. The latter, however, was a unique experience and what has developed in connection with the former Yugoslavia cannot be compared with that earlier landmark experience.
Four factors characterize and distinguish the Nuremberg precedent: (1) the facts were beyond anyone's imagination as the victimization was the largest in history ever to occur; (2) the Germans were defeated and the Allies occupied Germany over which they exercised total control; (3) a documentary trail existed because Germany had a well-established military and civilian administration system that carefully recorded facts and events; (4) the IMT proceedings were to deal only with "major war criminals," and the proceedings were in fact limited to twenty-four accused persons with only twenty-two actually tried. 6 1 The case of the former Yugoslavia differs significantly: (1) the conflict is ongoing, and no one is in complete control of the territory or capable of seizing those who would eventually be prosecuted; (2) there is no paper trail or documentary record known at this stage, and the prosecutions will, thus, at first, be essentially based on testimony with all the attendant difficulties to that type of evidence; (3) some of the parties (the FRY, the socalled "Serb Republic of Krajina," and the so-called "Bosnian Serb Republic") have not recognized the competence of the ICTFY; (4) the ICTFY is not going to prosecute only "major" criminals, but the opposite is, in fact, more likely to be the case because the decision-makers and military leaders involved in the conduct of this conflict are the persons negotiating a political settlement and expected to support whatever peace agreement is reached.
Because of practical and evidentiary difficulties, the effectiveness of the ICTFY prosecutions will principally depend on: (1) a capable, committed and politically independent prosecutor; (2) the availability of sufficient resources; (3) the ability to secure the evidence in a timely fashion; (4) ensuring the safety of victims and witnesses; (5) effective and capable management of the Prosecutor's office; 2 (6) adequate funding by the General Assembly; (7) political support by major governments, (8) legal cooperation with the Tribunal by all concerned governments and by those in whose countries there is evidence to be obtained and accused to be apprehended; (9) Some of these requirements are particularly significant in testimony-driven cases, because witnesses may forget and their stories colored by subsequent events. Furthermore, witnesses tend to move from place to place, making it difficult and timeconsuming to subsequently locate them, which increases costs and reduces effectiveness of the proceedings. All of these attendant factors in testimony-driven cases make the timeliness of effective investigation more significant. Delays in that stage will, therefore, imply serious consequences on eventual prosecutions.
Additionally, the more time that passes, the less likely it is that documents can be recovered and authenticated and, also, that other physical evidence can be found and preserved. In time, crime scenes change and their reconstruction becomes difficult, costly, and at times impossible.
The success or failure of the ICTFY will hinge essentially on the political will of the major powers in the Security Council and 62. The requirements of an independent and capable Prosecutor have been satisfied with the appointment ofJustice Richard Goldstone of the Supreme Court of South Africa as Prosecutor. Because the Tribunal was established in May 1993, pressures are already evident on the Prosecutor to produce indictments, even though he only took office on August 15, 1994. Wilbur G. Landrey, War Crimes Tribunal: More than a Fig  Leafj? , ST. PETERSBURG TIMES, Sept. 4, 1994, at 1A. the European Countries where witnesses are located. But it will also largely depend on the practical considerations raised above. The additional problems posed by the United Nations bureaucracy, which impact upon the work of the prosecutor's office, and the limited resources available in the face of the needs arising out of such large scale victimization increase the difficulties faced by the ICTFY.
The Prosecutor of the ICTFY will also have to contend with a number of other issues. Two of these are particularly significant. The first concern is how to enforce ICTFY orders for the surrender of accused violators when a party to the conflict refuses to do so. The only available means is for the Security Council to impose sanctions. But sanctions already exist, thus what more can be done? Furthermore, if sanctions are lifted as part of a peace agreement, it is unlikely that they may be reimposed to enforce ICTFY orders. The second difficulty may arise if the parties, in their peace agreements, include a provision allowing that each party will prosecute its own alleged violators. This has already been considered and tested in the October 1993 Agreement mediated by Lord David Owen between Fikret Abdic, acting as leader of the self-proclaimed autonomous region of Bihac, and Radovan Karadzic, the leader of the Bosnian Serb Republic. The Agreement was signed in Belgrade under the watchful eye of President Milosevic of Yugoslavia. The ICTFY can theoretically override sham national prosecutions. But is that a likely possibility?
The cumulative effect of all these factors is that the ICTFY faces many legal, practical, and political hurdles.
CONCLUSION
Politicians and diplomats responsible for setting up bodies mandated to investigate and prosecute violations of international humanitarian law often lack experience in criminal matters. A prosecutor's lack of experience in international and comparative criminal law and procedure can affect the work and results of the mandated bodies. Prosecutorial teams consisting of persons from different legal systems require "team building" and a great deal of guidance and direction as to the substantive and procedural legal issues as well as the many questions of how to do things in truly international endeavors. The lack of clarity in the applicable substantive law of ad hoc tribunals and their potential for violating the principles of legality are also signigicant hurdles to overcome. Trials can always occur at different times and places, but without the evidence, future trials are made more difficult, if not impossible. Thus, the most effective way of politically compromising justice is to administratively and financially delay or obstruct the investigative stage. 6 " The obvious reason is that timely investigations can lead to politically undesired results. Indeed, the investigation of the alleged criminal conduct by military and political leaders who are essential to achieving a peaceful political settlement in a given conflict can impede the political process. This situation highlights the dilemma of pursuing political settlements while concurrently seeking to obtain justice. The two goals are, to say the least, incongruent. Pursuing these two goals contemporaneously is likely to result in compromising justice in favor of political settlements. That is indeed why so many international and non-international conflicts have resulted in de jure or de facto immunity for the leaders, as well as most of the perpetrators of international humanitarian law and international human rights law violations.
As time passes, the zest for justice diminishes and world public opinion loses its interest in international justice. That is when a certain pragmatic realism devoid of moral-ethical values overtakes the goal of pursuing justice. In the end, political leaders who prefer political settlements to the pursuit of justice can profess support for international justice without incurring its political liabilities."
This well-known scenario has been in the making in connec-63. By separating the investigative from the judicial bodies, the work of the former may be disregarded by the latter, thereby fostering duplicating efforts. And when limited results are obtained by reason of non-reliance by prosecutorial or judicial bodies on the prior work of investigative bodies, the funding sources may tire and reduce their future support. 64. This is what leads some thinkers to believe that a more realistic goal than that of international criminal justice is the establishment of "truth commissions." Herman Schwartz, What Can We Do About Balkan Atrocities?, N.Y. TIMES, April 9, 1993, at 27A. " [T] ruth commissions" serve a useful purpose where one or a few facts need to be ascertained, like in the El-Mozote mass killing in El-Salvador and the murder of the Jesuit priests in that country. See Commission on Truth for El Salvador, Annex to Report, U.N. SCOR, U.N. Doc. S/25500 (1993). When it comes to large scale victimization, however, there is no substitute for careful and impartial criminal investigations. [Vol.18:1191 tion with the pursuit of justice in the former Yugoslavia, undaunted by the criticism of those who believe that international justice should not be compromised by political objectives. Regrettably, this scenario has happened so frequently in connection with different conflicts that it has become a practice by political leaders and diplomats who considerjustice as a trade-off for peace.
But allowing violators of international humanitarian law to benefit from de jure or de facto immunity enhances further violence and reduces deterrence. The consequences are increased violence in international relations and also increased manifestations of international and domestic criminality. Because all violence is on a continuum, what is permitted to go uncontrolled at one end of the continuum affects all other parts.
Every conflict brings painful reminders of the need for a permanent international criminal court, 6 5 or at least for a permanent international investigative body. The complacency of government leaders consistently results in inaction, compelling the need for occasional ad hoc tribunals that necessarily have ethical weaknesses and present other legal and practical difficulties.
As a prelude to the establishment of a permanent international criminal tribunal, the creation of this ad hoc Tribunal is both a test and a challenge that should not be allowed to fail. Any such failure or discrediting of the ICTFY will encourage rather than deter future violators of international humanitarian law. Establishing an ad hoc international criminal tribunal to try the authors of war crimes in the former Yugoslavia symbolizes the United Nations' dedication to the rule of law and the international legal order. Now, the world community must face the challenge of vesting that tribunal with the political support, resources, and other means necessary to bring justice to bear on those who transgress international humanitarian law. Until a clear-cut value-judgement is made to establish a permanent system of international criminal justice free from interferences and manipulations by those who are engaged in the political processes, the world community will be condemned to compromise justice and undermine the moral-ethical foundation of international relations.
Above all, it must never be forgotten that without justice, there can be no peace because peace is reconciliation between people and not a political settlement between leaders. For reconciliation between people to occur, there must be impartial, even-handed, and fair justice based upon the truth.
